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NON DISCLOSURE AGREEMENT
NON DISCLOSURE AGREEMENT 

THIS AGREEMENT ("Agreement") is made this ……xx…..day of…… 2017……
 BETWEEN 
(1) UNIVERSITI MALAYSIA SABAH, a public university established under the Universities and University Colleges Act 1971) with its principal office at Vice-Chancellor (Research and Innovations) Office, 6th Floor, Chancellory Building, Jalan UMS, 88400 Kota Kinabalu, Sabah (hereinafter referred to as “UMS”),
AND
(2) XX SDN. BHD. (Company No. XXM) a company incorporated under the Companies Act 1965 and having its place of business at ……………………………

……………………………………………………………………………………………...;

hereinafter collectively be referred to as “Parties” and individually as “Party”.
Whereas, the Parties hereto desire to enter into preliminary discussions concerning XX (hereafter referred to as “the Project”).
Whereas, In the course of discussion in relation to the Project, it will be necessary for the Parties to disclose to each other certain information which they deem confidential for the purposes of evaluating the Project.

Whereas, the Parties wish to protect their respective confidential information against any unauthorized use of any unauthorized or uncontrolled disclosure.  

NOW THEREFORE, in consideration of the Parties making available to each other (including but not limited to the Parties’ advisers, agents, principals, holding and subsidiary companies), Confidential Information (as defined below) the mutual promises and covenants contained in this Agreement and/or other valuable consideration, the Parties hereto agree as follows:

1.
Confidential Information and Confidential Materials
(a) As used throughout the Agreement, the term "Confidential Information" means (i) all information of whatsoever nature (whether oral, written, electronic or in any other form) containing or consisting of material of a financial, business, technical, operational, administrative, economic, marketing, planning nature or in the nature of intellectual property of any kind and relating to the Party disclosing such information (hereinafter referred to as the “Disclosing Party" that is disclosed to the other Party (hereinafter referred to as the “Receiving Party”), including the existence of the terms of this Agreement; (ii) all other information treated by the Disclosing Party as confidential; and (iii) all notes, data, reports and other records (whether or not in tangible form) to the extent the same are based on, incorporated in, or derived from information referred to in (i) and (ii) above.  For the avoidance of doubt, "Confidential Information" includes, without limitation, know how, trade secrets, information relating to the Disclosing Party, data, software or hardware products, the marketing or promotion of any product of the Disclosing Party, the Disclosing Party's business policies or practices, operations, customer/contact profiles, customer/contact relationships and other customer/contact information (including without limitation, names, addresses, phone numbers, card account numbers and financial information), internal performance results, information received from others that Disclosing Party is obligated to treat as confidential, and any information disclosed to the Receiving Party by the Company, any other subsidiary and/or the agents of the Disclosing Party.  

For the avoidance of doubt, Confidential Information will include all information that the Disclosing Party (including its employees, agents and servants) may provide to the Receiving Party and/or its Authorised Persons (as defined in Clause 2). 

For any references to “Disclosing Party” and “Receiving Party” as well as other words in singular capacity, they shall include the plural and vice-versa.

(b)
The Receiving Party shall only be entitled to disclose any Confidential Information:

(i)
where required by law or any relevant governmental regulatory body or competent authority;
(ii)
to any financier or professional adviser acting for the Receiving Party in connection with the matters contemplated in this Agreement (on a need to know basis and provided that a corresponding obligation of confidentiality is owed by such financier or professional adviser and the prior written consent of the Disclosing Party or the Company has been obtained); or

(iii) where the information is public knowledge otherwise than as a consequence of breach of this Agreement.
Notwithstanding the determination of this Agreement or determination or completion of the Project, either Party’s obligations on confidentiality shall be binding for 5 years from the date of this Agreement subject to further extension or revision between the Parties. 

(c)
"Confidential Materials" shall mean all tangible materials containing Confidential Information, including without limitation written or printed documents and computer disks or tapes, whether machine or user readable.

2.
Restrictions
(a) Save as provided in sub-paragraph (b) below, the Receiving Party will hold in confidence and shall not disclose, reproduce, distribute, transmit, reverse engineer, decompile, disassemble, transfer (directly or indirectly), in any form, by any means or for any purpose any Confidential Information and/or Confidential Materials or any portion thereof to any person for any reason whatsoever other than the financier, professional adviser, directors, attorneys, accountants and employees to the extent such persons have a need to know such information (“Authorised Persons”) in connection with the Project, provided each such person shall be obligated to comply with, and be legally bound by, the terms and conditions of this Agreement. If requested, the Receiving Party shall supply the Disclosing Party with a list of those persons within its company/group (giving names and details of positions held by them) and of its professional advisers and representatives who are likely to be directly concerned with the Receiving  Party’s appraisal of the Project. 

(b) No announcement or disclosure of the Receiving Party’s interest in the Project shall be made by the Receiving Party or its holding company without the prior written consent of the Disclosing Party unless such announcement or disclosure is required by law or by any supervisory or regulatory body to whose rules the Receiving Party or its holding company are subject to.

(c)
The Receiving Party shall take all reasonable security precautions, at least as great as the precautions the Company takes to protect its own confidential information, to keep confidential the Confidential Information and/or Confidential Materials. 

(d)
In the event that the Confidential Information and/or Confidential Materials are provided to the Authorised Persons by the Receiving Party, the Receiving Party must at its own expense, ensure at all times:

(i)
that the Authorised Persons keep confidential the Confidential Information and/or Confidential Materials and uses such information solely for the purpose of evaluating the Project;

(ii)
establish and maintain effective security measures to safeguard Confidential Information and/or Confidential Materials from access or use, not authorised by this Agreement; and

(iii)
keep Confidential Information and/or Confidential Materials under the Receiving Party’s control.

(e)
The Receiving Party, at its own cost and expense, must ensure that each Authorised Person to whom Confidential Information and/or Confidential Materials are disclosed undertakes to:

(i)
Notify all Parties immediately if it becomes aware of any suspected or actual unauthorized use, copying or disclosure of Confidential Information and/or Confidential Materials;

(ii)
Immediately take all steps to prevent or stop suspected or actual unauthorised use, copying or disclosure of Confidential Information and/or Confidential Materials.

(f)
If any proceedings are commenced or action taken which could result in the Receiving Party or any of its advisers or representatives becoming compelled to disclose Confidential Information, the Receiving Party shall immediately notify the Disclosing Party of such proceedings or action in writing before any Confidential Information is disclosed, and shall take all reasonable steps to resist or avoid the requirement for any such disclosure, including all steps that the Disclosing Party may reasonably request, and keep the Disclosing Party fully and promptly informed of all matters and developments relating thereto.  

3.
Rights and Remedies
(a) The Receiving Party shall notify the Disclosing Party in writing immediately upon discovery of any suspected or actual unauthorized use, copying or disclosure of Confidential Information and/or Confidential Materials, or any other breach of this Agreement by the Receiving Party and/or Authorised Person, and will cooperate with the Disclosing Party in every reasonable way to help the Disclosing Party regain possession of the Confidential Information and/or Confidential Materials and prevent its further unauthorized use. The Receiving Party shall immediately take all steps necessary to prevent or stop suspected or actual unauthorised use or disclosure of Confidential Information and/or Confidential Materials. 

(b)
The Receiving Party acknowledges that any unauthorized disclosure, use or sale of any information or material created from, based upon or arising out of the Confidential Information and/or Confidential Materials may give rise to irreparable injury to the Disclosing Party for which damages would be inadequate compensation and the Receiving Party hereby agrees to waive any rights it may have to oppose the granting of equitable or injunctive relief sought by the Disclosing Party in relation to any breach or suspected breach of the agreements and undertakings contained in this Agreement. Accordingly, the Disclosing Party shall be entitled, without waiving any other rights or a court of competent jurisdiction may deem remedies, to such injunctive or equitable relief as proper.

4.
Term and Termination

(a)
This Agreement shall continue to be in full force and effect unless otherwise terminated pursuant to the terms hereunder, whereby upon termination both Parties shall forthwith return all Confidential Information in accordance with Clause 5, sub-paragraph (c) below.
(i) This Agreement shall be terminated by giving of notice in writing forthwith by either party (“the Innocent Party”), to the other party (“the Defaulting Party”) if the other party has committed a breach of any of its obligations under this Agreement which it has failed to remedy within Thirty (30) days from written notice being sent requiring that the breach be remedied.
(ii) Notwithstanding the foregoing, this Agreement may be terminated by either Party agreeing in issue to terminate this Agreement whereupon, on the sixtieth (60th) day after a written notice has been sent to the other Parties at the last known address, this Agreement shall automatically determine.
5.
Miscellaneous
(a)
All Confidential Information and Confidential Materials are and shall remain the property of the Disclosing Party and nothing contained herein shall be construed as granting or implying any transfer of rights to the Receiving Party in the Confidential Information, or any patents or other intellectual property protecting or relating to the Confidential Information.

(b)
Notwithstanding the termination of this Agreement and in accordance with Clause 1(b) aforementioned, the Receiving Party remains subject to all confidentiality, non-disclosure and similar obligations to which it is bound for 5 years from the date of this Agreement subject to further extension or revision between the Parties. 

(c) 
Upon written request of the Disclosing Party, the Receiving Party shall promptly return to the Disclosing Party or cause the Authorised Persons to promptly return to the Disclosing Party all originals, copies, reproductions and summaries containing the Confidential Information or Confidential Materials, expunge all Confidential Information from any computer, computer disk, word processor or other device into which it was programmed or in which it is stored by or on behalf of the Receiving Party or at Disclosing Party’s option, certify in writing the destruction of the same if requested. However the Receiving Party shall be entitled to retain copies of the Confidential Information forming part of its working files in any manner necessary.

(d)
This Agreement constitutes the entire agreement between the Parties with respect to the subject matter hereof.  It shall not be modified except by a written agreement dated subsequent to the date of this Agreement and signed by both Parties.  None of the provisions of this Agreement shall be deemed to have been waived by any act or acquiescence on the part of Disclosing Party, its agents, or employees, but only by an instrument in writing signed by an authorized officer of Disclosing Party.  No waiver of any provision of this Agreement shall constitute a waiver of any other provision(s) or of the same provision on another occasion.

(e)
If either Party employs a legal firm to enforce any rights arising out of or relating to this Agreement, the prevailing party shall be entitled to recover reasonable solicitors’ fees. 

(f)   
This Agreement shall be governed by construed in accordance with the laws of Malaysia and the Parties submit to the non-exclusive jurisdiction of the Malaysian courts.

(g)
Any notice shall be deemed to be given if hand delivered at the time of delivery, if sent by post at the date of mailing and if sent by telefax the date the machine confirmation of the transmission of the said telefax is received.

(h)
Subject to the limitations set forth in this Agreement, this Agreement will inure to the benefit of and be binding upon the Parties, their successors, permitted assigns, estate, personal representatives, heirs. The Receiving Party may not assign or transfer all or part of its rights or obligations under this Agreement save with prior written consent by the Disclosing Party.

(i)
If any provision of this Agreement shall be held by a court of competent jurisdiction to be illegal, invalid or unenforceable, the remaining provisions shall remain in full force and effect.

(j)
All confidentiality obligations created by this Agreement shall be valid for 5 years from the date of this Agreement subject to further extension or revision between the Parties. 
(k)
All annexures and appendices annexed hereto shall form part of this NDA and shall be read taken and construed as an essential part of this NDA. 

(l)
The Disclosing Party does not make nor is to be taken as making any representation or warranty, whether expressed or implied, as to the accuracy or completeness or otherwise, and the Disclosing Party will incur no liability for the use of the Confidential Information by the Receiving Party or on its behalf or by its advisers or representative or on their behalf.  Further, the furnishing of Confidential Information to the Receiving Party or its advisers or representatives will not constitute an offer nor the basis of any contract or representation which may be relied upon by the Receiving Party.

(m)
The Receiving Party acknowledges and confirms that it is acting in the Project as principal and not as agent or broker for any person or company.  If the Receiving Party is not acting as a principal in relation to the Project, the Receiving Party hereby confirms that it is acting as an agent or broker for another person or company and the Receiving Party hereby undertakes to procure that its principal (or if more than one, each one of them), whether or not having access to any Confidential Information, is made aware of the strictly confidential nature of the Confidential Information. 
(n)
The Receiving Party shall indemnify the Disclosing Party from and against all claims, costs, expenses, loss or damage (including but not limited to legal costs) which may arise directly or indirectly from the unauthorized disclosure of the Confidential Information by the Receiving Party or any Authorised Person or from any breach of the terms of this Agreement.

(o)
No failure or delay by the Disclosing Party in exercising any right, power or privilege to which the Disclosing Party is entitled shall operate as a waiver nor shall any single or partial exercise of any such right, power or privilege preclude any other or further exercise.  The terms of this Agreement and the obligations and acknowledgement of the Receiving Party may only be waived or modified by an agreement in writing by the Parties.

(p)
If any provision of this Agreement is prohibited or unenforceable in any jurisdiction in relation to any Party, the prohibition or unenforceability will not invalidate the remaining provisions or affect the validity or enforceability of the provisions in relation to any other party or in any jurisdiction.

IN WITNESS WHEREOF the Parties hereto have caused their duly authorised representatives to set their hands the day and year first above written.

SIGNED BY





SIGNED BY
For and on behalf of




For and on behalf of

UNIVERSITI MALAYSIA SABAH
XX SDN. BHD


………………………………………..

            ........………………………………

Name
:




Name

:
Designation
:




Designation
:
In the presence of:




In the presence of:

……………………………………………

………………………………………..
          
Name

:




Name

:
Designation
:




Designation
:
SCHEDULE 1
(LETTER OF UNDERTAKING)

VICE-CHANCELLOR

Universiti Malaysia Sabah (UMS)

(Letter of Undertaking)
I /We ASSOC. PROF. DR. XX have read the Non-Disclosure Agreement between UMS and XX SDN. BHD (‘NDA’) and understand the purpose, effect and consequences of the NDA and the obligations created by it. In considerations of FPIU, UMS agreeing that XX SDN. BHD. may disclose the Confidential Information to me /us. I/we hereby agree to be bound by the terms and conditions of the NDA as I /We were the receiving Party and/or recipient named in the NDA.

Dated this……XX….. day of ……2016……..…

SIGNED BY







………………………………………..



Name
:  ASSOC. PROF. DR. XX


Designation
: Reseacher, FPIU




WITNESSED BY
........………………………………
Name

: 
Designation
: 
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